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JACOBS & FERRARO
ATTORNEYS AT LAW
SAN FRANCGISCO

Steven S. Richter (State Bar No. 171205)
Linda L. Goodman (State Bar No. 137886)
GOODMAN & RICHTER, LLP

501 West Broadway, Suite 1720

San Diego, CA 92101

Telephone: (619) 223-3535

Facsimile: (619) 233-3599

Micah R. Jacobs (State Bar No. 174630)
Eric K. Ferraro (State Bar No. 172699)
JACOBS & FERRARO, LLP

One Embarcadero Center, Suite 500
San Francisco, California 94111
Telephone: 415-773-2852

Facsimile: 415-773-2854

Attorneys for Plaintiff
OPTINREALBIG.COM, LLC

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
Oakland Division

OPTINREALBIG.COM, LLC, a Nevada
Limited Liability Company,

Plaintiff,
V.

IRONPORT SYSTEMS, INC., a
Delaware Corporation registered to do
and doing business in California,
SPAMCOP.NET, INC., a Delaware
Corporation registered to do and doing
business in California,, and DOES 1
through 100, inclusive,

Defendants.

CaseNo. C04-169 87 SBA

DECLARATION OF MICAH R. JACOBS IN
SUPPORT OF PLAINTIFF’S EX PARTE
APPLICATION FOR LEAVE TO FILE A MOTION
FOR RECONSIDERATION OF THE COURT’S
ORDER (1) DENYING PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION, AND (2) GRANTING
DEFENDANTS’ MOTION TO STRIKE
PLAINTIFF’S SUPPLEMENTAL BRIEF, DATED

JUNE 25, 2004

Date: No hearing or appearance

Time: No hearing or appearance
Judge: The Hon. Saundra B. Armstrong
Place: Courtroom 3

1.

Declaration of Micah R. Jacobs in Support of Leave to File Motion for Reconsideration, OptInRealBig.com v. IronPort,
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DECLARATION OF MICAH R. JACOBS

I, Micah R. Jacobs, declare and state as follows:

1. I am an attorney duly admitted to practice in all state courts in the State of
California and in the United State District Court for the Northern District of California. I am a
partner of the law firm of Jacobs & Ferraro, LLP, attorneys of record for OptInRealBig.com, LLC
(“Optln”) in the above-captioned action.

2. I have personal knowledge of the matters stated in this Declaration, and if called as
a witness, | could and would testify competently as to those matters; and as to those matters stated
on information and belief, I believe them to be true.

3. I make this Declaration in support of OptIn’s Application for leave to file its
Motion for Reconsideration of the Court’s June 25, 2004, Order (the “Order”). For the Court’s
convenience, I have attached a true and correct copy of the Court’s Order as “Exhibit A” hereto.

4. Good cause is shown for granting said leave because there has been a “manifest
failure by the Court to consider material facts or dispositive legal arguments which were presented
to the Court before such interlocutory order,” in that the Court erroneously struck and refused to
consider the material and dispositive facts presented in the Second Declaration of Doug Wolfe. 1
was present at the hearing on May 18, 2004, and I recall that the Court specifically instructed both
sides to prepare such supplemental declarations. Attached hereto as “Exhibit B” is a true and
correct copy of an excerpt from the court reporter’s transcript of the proceedings of the hearing
before this Court, The Hon. Saundra B. Armstrong presiding, on May 18, 2004, on OptIn’s Motion
for Preliminary Injunction, along with a true and correct copy of the certification thereof by the
reporter.

5. Optln followed the Court’s instructions by filing the Second Wolfe Declaration on
May 25, 2004. That declaration presents new material and dispositive facts, which, if they had
been considered by the Court, would have materially affected the Court’s ruling as set forth in the

Order.
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6. At about the same time, Plaintiff was forced to identify and retain new counsel to
continue to prosecute its case. Naturally, this was a critical juncture in this case. My firm
substituted in as Plaintiff’s new counsel of record on or about May 28, 3004.

7. As a result of further research and investigation, I believe that we have learned far
more about the manner in which IronPort and SpamCop have engaged in an improper scheme. We
have filed an amended complaint and I believe with an opportunity to move for reconsideration,
we can present additional facts and legal analysis that should be considered for a fair hearing.

This is a highly fluid situation that must be addressed under the CDA which is dated and novel
legislation that the courts are still seeking to interpret.

8. For example, there is much press in the internet community that is also beginning to
bring pressure upon IronPort and SpamCop for its practices of pushing IronPort’s Bonded Sender
Program. This is critical to appreciating the context of SpamCop’s targeting of Optln in this case.

I have attached a true and correct sample of just one such article as “Exhibit C” hereto.

I declare under the penalty of perjury that the foregoing is true and correct. Executed on July 12,

2004, in San Francisco, California.

/s/Micah R. Jacobs
Micah R. Jacobs
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