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September 14, 2001, Decided

NOTICE:

PUB-STATUS. [***1] Opinion certified for partial
publication. *

* |t is ordered that the opinion be published with the
exception of parts I, I, 1ll, V, and VI, pursuant to
CdiforniaRules of Court, rules 976(b) and 976.1.

SUBSEQUENT HISTORY: The Publication Status
of this Document has been Changed by the Court from
Unpublished to Partial Publication October 12, 2001.

PRIOR HISTORY: APPEAL from ajudgment of the
Superior Court of the County of Sacramento. Super.
Ct. No. 99A S03379. John R. Lewis, Judge.

DISPOSITION: Order appeadled from Affirmed.
Cause remanded.

CASE SUMMARY

PROCEDURAL POSTURE: Haintiff insurance
company sued defendants, chiropractors and related
businesses, in the Superior Court of Sacramento
County, Cdlifornia, for unfair business practices such
as bilking insurance companies and overtreating
patients. The chiropractors filed a defamation-based
cross complaint, which the court struck, without leave
to amend, as a Strategic Lawsuit Against Public
Participation (SLAPP) suit under Cal. Civ. Proc. Code
§425.16.

OVERVIEW: In the published portion of its opinion,
the appellate court addressed the chiropractors' claim
that the trial court erred in refusing to grant leave to
amend the crosscomplaint pleading to eiminate
offending verbiage. The court noted that the anti-
SLAPP dtatute, § 425.16, made no provision for
amending the complaint once the tria court found the
requisite connection to First Amendment speech, and

concluded that the omission of any such provision for
leave to amend a SLAPP complaint was not the
product of inadvertence or oversight. It held that
dlowing a SLAPP plaintiff leave to amend the
complaint would completely undermine the statute by
providing the pleader a ready escape from § 425.16's
quick dismissa remedy. Granting leave to amend
would totally frustrate the Legidature's objective of
providing a quick and inexpensve method of
unmasking and dismissing such suits. Accordingly, the
appellate court refused to read into section § 425.16 an
implied right of leave to amend.

OUTCOME: The court affirmed the order striking the
cross complaint. The cause was remanded to the
superior court to award reasonabl e attorney fees to the
insurance company.

CORE TERMS: cross-complaint, patients,
chiropractic, motion to strike, lawsuit, license, First
Amendment, public participation, motion to dismiss,
motions to strike, moving party, amend, demurrers,
sham, business entities, judicial notice, fraudulently,
billing, clinics, summary judgment motion, evidentiary
burden, directed verdict, summary judgment, cause of
action, pleading stage, party opposing, free speech,
primafacie, early stage, objectionable

LexisNexis(TM) Headnotes

Condtitutional Law > Fundamental Freedoms >
Freedom of Speech > Prior Restraint

[HN1]Cdifornias anti-SLAPP statute, Cal. Civ. Proc.
Code 8§ 425.16, alows dismissal, at an early stage, of a
lawsuit designed primarily to chill the exercise of First
Amendment rights. (SLAPP is an acronym for
Strategic Lawsuit Against Public Participation. SLAPP
litigation, generdly, is litigation without merit filed to
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dissuade or punish the exercise of First Amendment
rights of defendants.) It permits a special motion to
strike any cause of a&tion designed to deter acts in
furtherance of a person's right of petition or free
speech. § 425.16(b).

Civil Procedure > Pleading & Practice > Defenses,
Objections & Demurrers> Mationsto Strike

[HNZ2]Unlike demurrers or motionsto strike, which are
designed to eiminate sham or facidly meritless
dlegations at the pleading stage, a Strategic Lawsuit
Againgt Public Participation (SLAPP) motion, like a
summary judgment motion, pierces the pleadings and
requires an evidentiary showing. The test applied to a
SLAPP motion is similar to that of a motion for
summary judgment, nonsuit, or directed verdict.
Evidence is considered, but not weighed. If the initial
evidentiary burden is met by the moving party, the
burden shifts to the party opposing the motion to avoid
dismissal of the action.

Civil Procedure > Pleading & Practice > Defenses,
Objections & Demurrers> Mationsto Strike

Congtitutional Law > Fundamental Freedoms >
Freedom of Speech > Prior Restraint

[HN3]The anti-Strategic Lawsuit Against Public
Participation (anti-SLAPP) statute makes no provision
for amending the complaint once the court finds the
requisite connection to First Amendment speech. The
Cdlifornia Court of Appea rejects the notion that such
aright should be implied.

SUMMARY: CALIFORNIA
REPORTSSUMMARY

OFFICIAL

The trid court, after striking defendants cross-
complaint under the provisions of the anti-SLAPP
(strategic lawsuit against public participation) statute
(Code Civ. Proc., § 425.16), denied defendants' request
to amend the cross-complaint to remove any
dlegations that might be objectionable under the anti-
SLAPP statute. (Superior Court of Sacramento County,
No. 99AS03379, John R. Lewis, Judge.)

The Court of Appeal affirmed. The court held that the
trial court properly denied defendants request to
amend. The anti-SLAPP statute makes no provision for
amending the complaint once the trial court finds the
requisite connection to protected speech, and none
should be implied. Allowing a SLAPP plaintiff leave
to amend the complaint once the tria court finds the
prima facie showing has been met would completely
undermine the statute by providing the pleader a ready
escape from § 425.16's quick dismissal remedy. This

would totally frustrate the Legidature's objective of
providing a quick and inexpensve method of
unmasking and dismissing such suits. (Opinion by
Cdllahan, J., with Nicholson, Acting P. J., and Raye, J.,
concurring.)

HEADNOTES CALIFORNIA
REPORTSHEADNOTES

OFFICIAL

Classified to California Digest of Official Reports

(1a) (1b) Pleading 8 93--Motions and Objections--
Motion to Strike Pleadings as a Whole-Anti-
SLAPP Motion--Right to Amend Complaint. --The
trial court, after striking defendants cross-complaint
under the provisions of the anti-SLAPP (strategic
lawsuit against public participation) statute (Code Civ.
Proc., 8 425.16), properly denied defendants' request to
amend the cross-complaint to remove any allegations
that might be objectionable under the anti-SLAPP
statute. The anti-SLAPP statute makes no provision for
amending the complaint once the court finds the
requisite connection to protected speech, and none
should be implied. Allowing a SLAPP plaintiff leave
to amend the complaint once the court finds the prima
facie showing has been met would completely
undermine the statute by providing the pleader a ready
escape from § 425.16's quick dismissal remedy. This
would totally frustrate the Legidature's objective of
providing a quick and inexpensve method of
unmasking and dismissing such suits.

[See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading,
§ 962.

(2) Pleading § 93-Motions and Objections--
Motion to Strike Pleadings as a Whole-Anti-
SLAPP Motion—-Nature and Purpose. --Unlike
demurrers or motions to strike, which are designed to
eliminate sham or facialy meritless alegations at the
pleading gage, a motion to dismiss brought under the
anti-SLAPP  (strategic  lawsuit  against  public
participation) statute (Code Civ. Proc., 8§ 425.16), like
asummary judgment motion, pierces the pleadings and
reguires an evidentiary showing. The test applied to a
SLAPP motion is similar to that of a motion for
summary judgment, nonsuit, or directed verdict.
Evidence is considered, but not weighed. If the initial
evidentiary burden is met by the moving party, the
burden shifts to the party opposing the motion to avoid
dismissal of the action.

COUNSEL: Law Offices of Wanland & Bernstein,
Donad M. Wanland, Jr., Richard P. Bernstein and
Daniel Boone for Cross-complainants and Appellants.
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Manning & Marder, Kass, Ellrod, Ramirez, Dennis B.
Kass, David J. Wilson and Julie Fleming for Cross-
defendant and Respondent.

JUDGES:. Opinion by Cdlahan, J., with Nicholson,
Acting P. J.,, and Raye, J., concurring.

OPINIONBY: CALLAHAN
OPINION: [*1069] [**398]
CALLAHAN, J.

[HN1]Cdifornias anti-SLAPP statute (Code Civ.
Proc., 8 425.16; dl further unspecified statutory
referencesareto [***2] this code) allows dismissal, at
an early stage, of alawsuit designed primarily to chill
the [*1070] exercise of First Amendment rights. nl It
permits a special motion to strike any cause of action
designed to deter actsin furtherance of a person's right
of petition or free speech. (8§ 425.16, subd. (b).)

nl "SLAPP is an acronym for Strategic
Lawsuit Againgt Public Participation.
SLAPP litigation, generally, is litigation
without merit filed to dissuade or punish
the exercise of First Amendment rights of
defendants.” (Lafayette Morehouse, Inc. v.
Chronicle Publishing Co. (1995) 37 Cal.
App. 4th 855, 858 [44 Cal. Rptr. 2d 46]
(Lafayette Morehouse).)

------------ End Footnotes- - - - - - - -

In this case, Lester A. Simmons, Ute Simmons, and
related business entities appeal from an order striking,
as a SLAPP suit, a defamation-based cross-complaint
they filed against Allstate Insurance Company
(Allstate) in response to an unfair business practice suit
by Allstate charging the Simmons defendants with
bilking insurance companies [***3] and overtreating
patients.

Seeking reversal, the Simmons defendants contend that
Allstate never carried its burden of showing that the
cross-complaint fell within the statutory definition;
dternatively, if some of the allegations did fal into the
SLAPP category, they claim the trial court erred in

refusing to grant leave to amend the pleading to
eliminate the offending verbiage.

We conclude the tria court correctly struck the cross-
complaint and did not err in refusing leave to amend.
We shall affirm and award Allstate attorney fees in
connection with defending the appeal.

PROCEDURAL OVERVIEW
Allstate's Complaint

In June 1999, Allstate filed a complaint against Lester
A. Simmons, individually and doing business as Lester
A. Simmons, D.C., various other Simmons-related
business entities, and Robert A. McAuley, M.D. n2
The opening paragraph aptly conveys the tenor of the
complaint: "This action arises out of an illegal scheme
to defraud Allstate, its insureds, as well as other
insurers and their insureds, through the creation,
submission and prosecution of [**399] fraudulent,
inflated, and exaggerated medica bills and medical
records, the performance of unnecessary [***4]
medical tests and treatments, illegal ownership of
chiropractic and medical corporations, the dilization
of unlicensed physical therapists to treat patients, and
related claimsfor insurance benefits."

n2 Dr. McAuley, a physatrist, is a
principal shareholder along with Simmons
in an entity known as RX Spinal Care, an
entity which operates clinics under a
variety of different names at a number of
| ocations throughout the Sacramento area.

------------ End Footnotes- - - - - - - -

Allstate averred that defendants engaged in three main
forms of illegal conduct: (1) intentional and consi stent
abuse of the American Medical [*1071] Association
physicians current procedural terminology codes by
fraudulently increasing the amounts billed to Allstate
and exaggerating the claims of patients; (2) operating
chiropractic and medical clinics without valid licenses,
and (3) employing unlicensed physical therapists.

Pursuant to the Unfair Practices Act (Bus. & Prof.
Code, 8 17200 et seq.), Allstate sought injunctive relief
[***5] against defendants alegedly deceptive and
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fraudulent practices, disgorgement of unlawful profits
obtained by reason of their conduct, and paymert of
attorney fees and costs pursuant to section 1021.5.

Smmons's Cross-complaint

Lester A. Simmons, Ute Simmons, and their various
business entities, including Owlstone  Asset
Management, Inc., which operates seven clinicsin the
Sacramento area (collectively Simmons), responded
with a cross-complaint against Allstate and "Roes 1
through 500," who were alleged to be partners and
other joint venturers of Allstate.

Contending that new laws have driven up Allstate's
costs, the cross-complaint charges Allstate and other
insurance companies with conspiring to force
chiropractors such as Simmons out of business in
retaiation for their refusa to accept managed care
treatment and billing practices. Allstate has done this
through malicioudly filing frivolous lawsLits, waging a

"media war . . . through the use of danderous,
defamatory and libelous statements” making
defamatory statements  outside  litigation, and

wrongfully refusing to pay for authorized care and
legitimate claims.

Based on this allegedly wrongful mnduct, the cross-
complaint [***6] posits nine tort causes of action, cast
under avariety of legal theories. Notable among them
is the dander cause of action, which aleges Allstate
levied false charges that Simmons overtreats patients,
uses a sham medical director, engages in tax and mail
fraud, and is fleeing the country to avoid prosecution.

The Motion to Strike

Allstate brought a motion to strike the cross-complaint
under section 425.16, on the ground that all of
Simmons's causes of action arose out of statementsin
connection with issues under consideration by a
judicial or executive body, as well as issues of public
interest.

In support of the maotion, Allstate asked the court to
take judicia notice of certain documents, two of which
reflect forma disciplinary proceedings [*1072]
before the state Board of Chiropractic Examiners (the
Board): a Board order denying Simmons's motion to
dismiss an accusation filed by the state Department of
Justice and a "Proposed Decision" which included
factual findings, rendered by Administrative Law
Judge Jaime Rene Roman.

The Board order denying the motion to dismiss found
that Simmons, while holding an inactive license,
improperly engaged in business activities [***7]
requiring an active license, improperly advertised the
rendering of physica therapy services, which is

expressly prohibited by his license, inappropriately
advertised his services and improperly solicited
patients under the guise [**400] of cost-free
participation in a scientific research study about pain.
The proposed decision found that Simmons had
engaged in numerous violations of the Chiropractic
Act, including (1) performing examinations with no
regard for medical necessity; (2) referring patients,
regardless of their medical condition, to Dr. McAuley,
who found justification for chiropractic care that was
not medicaly necessary or judtified; (3)
"inappropriately and fraudulently" billing for levels of
service or services not rendered to patients; (4)
routinely and fraudulently billing for unperformed X-
rays and submitting X-ray reports that were either
medically unjustified or not rendered; and (5) tying the
rendering of services to employee bonuses, thereby
impairing the application of unfettered, conflict-free
chiropractic judgment. Characterizing Simmons as "a
businessman, not a professional, focused primarily on
profit, dtatistics, productivity, forma legalities, and
[***8] the receipt of account receivables" Judge
Roman's decision orders revocation of Simmonss
license to practice chiropractic and reimbursement to
the Board of $ 88,000 in prosecution and enforcement
costs.

Allstate also asked the court to take judicial notice of
other actions filed by various insurance companies
againgg Simmons for unfair business practices.
Simmons opposed the motion to strike and objected to
the request for judicial notice.

At the hearing on the motion Simmons's counsel, faced
with an adverse tentative ruling, asked the court to
grant Simmons leave to amend the crosscomplaint.
The court issued an order striking Simmons's cross-
complaint and denied leave to amend.

APPEAL
I-11*

* Seefootnote, ante, page 1068.

------------ End Footnotes- - - - - - - -

... [*1073]
IV. Leaveto Amend

(1la) Simmonss other mgor argument is that the
court should have granted his ora request for leave to
amend the crosscomplaint so as to remove any
dlegations that might be "objectionable" under the
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anti-SLAPP statute.  [***9] He reasons that SLAPP
motions are analogous to demurrers and mations to
strike, in which it is recognized that leave to amend
should be liberally granted.

Simmonss premise is faulty. (2) [HN2]Unlike
demurrers or mations to strike, which are designed to
eiminate sham or facialy meritless allegations, at the
pleading stage a SLAPP motion, like a summary
judgment motion, pierces the pleadings and requires an
evidentiary showing. As we observed in Kyle v.
Carmon (1999) 71 Cal. App. 4th 901 [84 Cal. Rptr. 2d
303], the test applied to a SLAPP motion is similar to
that of a motion for summary judgment, nonsuit, or
directed verdict. (71 Cal. App. 4th at pp. 907-908.)
Evidence is considered, but not weighed. If the initial
evidentiary burden is met by the moving party, the
burden shifts to the party opposing the motion to avoid
dismissal of the action. (Church of Scientology v.
Wollersheim (1996) 42 Cal. App. 4th 628, 646 [49 Cal.

Rptr. 2d 620] (Scientology).)

(1b) As Simmons concedes, [HN3] [***10] the anti-
SLAPP statute makes no provision for amending the
complaint once the court finds the requisite connection
to First Amendment speech. And, for the following
reasons, we reject the notion that such aright should be
implied.

In enacting the anti-SLAPP statute, the Legidature set
up a mechanism through which complaints that arise
from the exercise of free speech rights "can be
[**401] evaluated at an early stage of the litigation
process' and resolved expeditioudy. (Lafayette
Morehouse, supra, 37 Cd. App. 4th at p. 865.) Section
425.16 is just one of several Cdifornia statutes that
provide "a procedure for exposing and dismissing
certain causes of action lacking merit." (Lafayette
Morehouse, supra, at p. 866.)

Allowing a SLAPP plaintiff leave to amend the
complaint once the court finds the prima facie showing
has been met would completely undermine the statute
by providing the pleader a ready escape from section
425.16's quick dismissa remedy. Instead of having to
show a probability of success on the merits, the
SLAPP plaintiff would be able to go back to the
drawing board with a second opportunity to disguise
the vexatious nature of the suit [***11] through more
artful pleading. This would trigger a second round of

pleadings, a fresh motion to strike, and inevitably
another request for leave to amend. [*1074]

By the time the moving party would be able to dig out
of this procedural quagmire, the SLAPP plaintiff will
have succeeded in his goal of delay and distraction and
running up the costs of his opponent. (See Dixon v.
Superior Court (1994) 30 Cal. App. 4th 733, 741 [36
Cal. Rptr. 2d 687].) Such aplaintiff would accomplish
indirectly what could not be accomplished directly,
i.e., depleting the defendant's energy and draining his
or her resources. (Scientology, supra, 42 Cal. App. 4th
a p. 645.) Thiswould totaly frustrate the Legidature's
objective of providing a quick and inexpensive method
of unmasking and dismissing such suits. (\lcox v.
Superior Court (1994) 27 Cal. App. 4th 809, 823 [33
Cd. Rptr. 2d 446].)

We conclude the omission of any provision in section
425.16 for leave to amend a SLAPP complaint was not
the product of inadvertence or oversight. Accordingly,
we refuse Simmonss invitation to read into section
425.16 an implied right of leave to amend. On [***12]
the contrary, we believe that granting leave to amend
the complaint dter the court finds the defendant had
established its prima facie case would be jamming a
procedural square peg into a statutory round hole.

V, VI *

* Seefootnote, ante, page 1068.

------------ End Footnotes- - - - - - - -

DISPOSITION

The order appealed from is affirmed. The cause is
remanded to the trial court to award reasonable
attorney fees to Allstate for this appeal. Allstate shall
recover costs.

Nicholson, Acting P. J., and Raye, J., concurred.
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